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2. INFORMATION

2.1 On 23 January 2013 an application for review of the premises licence for Dalkeith Convenience Store, Dalkeith Place, Kettering from Northamptonshire Police was heard. The decision of the committee is attached at Appendix A.

2.2 The decision included (at paragraph 1.2.8 in the attached decision notice) the following requirement:

The operators shall ensure that in order to secure the promotion of the licensing objectives, and for the safety of the stores employees, between the opening hours of 7pm and 3:30am on any day of the week, a minimum of two members of staff shall be working on the premises. If at any time during this period the staffing level cannot be fulfilled the store entrance should be secured and all sales made via a serving hatch kiosk.

2.3 The licence holder lodged an appeal against that decision and against that condition in particular which has still to be heard by the Courts.
2.4 The grounds for the appeal are firstly that the provision of a serving hatch at the Dalkeith Place premises would be prohibitively expensive for the premises licence holder to install, especially when weighed against any potential benefit to the four licensing objectives, and that the stated reason (protection of safety of staff members) is insufficient to justify this condition.
2.5 Secondly there is a request that the requirement for at least two members of staff to be on duty in the Dalkeith Place premises at any time after 7pm be amended. The request is that the proposed time for this condition to become applicable would be 11pm rather than 7pm for the same reason regarding protection of safety of staff.
2.6 It is proposed that condition 1.2.8 be amended to read “Between 11pm and 3:30am on any day of the week a minimum of two members of staff shall be working on the premises."

2.7 The licensee’s legal representative has advised that should the Council choose to agree to these changes then this would negate the need for an appeal hearing and there would be no application for costs from the appellant. 
2.8 The stated justification for imposing both conditions on the Dalkeith Place licence is that they are on the Montagu Street licence and that they are necessary in the interest of securing the safety of the employees of the store. This is contrary to the Licensing Act 2003 requirement that each application is dealt with on its own merits and the safety of staff is a matter for other legislation namely the Health and Safety at Work etc. Act 1974. The Guidance to the Licensing Act 2003 is clear in stating that licensing legislation should not duplicate other statutory requirements or other duties or responsibilities placed on the employer by other legislation. It may be argued that additional staff might fall within the licensing objective of prevention of crime and disorder in that its purpose was to prevent shoplifting or robberies at the premises but this was not referred to in the hearing.

2.6 
If the Committee is amenable to these changes to their decision then the appeal can be withdrawn and the amended condition can be implemented.

2.7
District Law has advised that there is no legal impediment to bringing this matter back before the sub-committee in order to amend certain conditions in the interests of practicality and with the consent of all parties. District Law has advised that should the appeal proceed, the appellant would probably be successful in having the serving hatch requirement removed and the timings for two staff on the premises amended. Were that to be the case then there would be cost implications for the Authority.
3.
CONSULTATION AND CUSTOMER IMPACT
3.1 
Northamptonshire Police has been contacted concerning this approach and is supportive of these changes.
4. POLICY IMPLICATIONS

4.1 
None

5. FINANCIAL/RESOURCE IMPLICATIONS

5.1 
If these amendments can be agreed then the licence holder will withdraw their appeal from the Courts with the subsequent savings to this Authority on legal costs. 
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6.	RECOMMENDATION





The Head of Environmental Health recommends that the amendments proposed are approved.









