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2. BACKGROUND 
2.1
The Local Authorities (Standing Orders)(England)(Amendment) Regulations 2015 were recently introduced and amend the 2001 Regulations which provide statutory disciplinary and dismissal procedures for the three statutory officers in local authorities - Head of Paid Service, Monitoring Officer and Chief Finance Officer.  
2.2
The new regulations require that the changes introduced by the 2015 Regulations are reported to the first ordinary meeting of Full Council.
2.3
The 2015 regulations are re-produced at Appendix 1 (attached).

2.4
Specific statutory employment provisions were introduced many years ago. Initially they applied only to the position of Chief Executive - this was subsequently extended to the other two statutory officers. The reason for having such statutory provisions was to ensure that any of the three statutory officers would be able to provide the Council with factual, impartial professional advice ‘without fear or favour’, furthermore, be able to exercise their duties direct to the Law – even if those brought them into conflict with their council.
2.5
The history of the statutory provisions can be seen in the following table;

	Legislation


	Brief Details

	1931 Local Government Act


	Ministerial consent was required to dismiss a clerk

	1971 Industrial relations Act


	General employment protections including specific provisions for post of Chief Executive


	1989 Local Government & Housing Act

	Changed the reference for the provisions to Head of Paid Service (rather than Chief Executive)


	Local Government Standing Orders Regulations 1993

	Formally enacted the above change into regulation

	Local Authorities (Standing Orders)(English Regulations) 2001

	Extended the provisions to also include the Monitoring Officer and Chief Finance Officer

	Local Authorities (Standing Orders)(England)(Amendment) Regulations 2015


	New regulations came into force on 11th May 2015. Still relate to the three statutory officers but significantly change the process.


2.6
The 2001 Regulations outline the process that must be followed in relation to any statutory officer – it required that no disciplinary action in respect of a statutory officer can take place other than in accordance with a recommendation in a report made by a Designated Independent Person (DIP).  

2.7
A Designated Independent Person is invariably an expert in the statutory and performance issues that may give rise to allegations against very senior council staff.  In short, it is not a task for well-intentioned lay persons.
3
The 2015 Regulations
3.1
New disciplinary regulations introduced in the Local Authorities (Standing Orders)(England)(Amendment) Regulations 2015, by which the existing statutory requirements for a designated independent person (DIP) to consider and advise on disciplinary matters relating to a Statutory Officer were revoked and replaced with a new requirement with effect from 11th May 2015. It is worth noting that employment protection might arise from three broad sources:

i. Statutory Provisions

ii. National Terms and Conditions

iii. Contracts of Employment

Changes in one set of provisions does not somehow negate all others.  The then Secretary of State changed the statutory provisions.  He had no powers over (ii) and (iii) above.
3.2
The Coalition Government had been considering changes to the statutory provisions for some time. They undertook a consultation at the end of 2013 – although there was agreement with the employers, trade unions and LGA that changes were required to streamline the existing process – there was no further consultation and no agreement to the changes that were subsequently introduced on the very last day of parliamentary business of the previous Government.

3.3
Subsequently, Local Council’s in England find themselves in the difficult position of needing to amend their Constitutions to reflect the provisions of the 2015 Regulations in the knowledge that some of the provisions in the regulations are at best unclear and require further dialogue and clarification.
3.4
The Employers, LGA, and Trade Unions are currently in dialogue with the new Government to clarify the position – this is likely to take some time to resolve.

3.5
In the meantime, the Council is required to amend its Constitution to reflect the new regulations. The recommendation in this report is that delegated authority be granted to the Council’s Head of Paid Service (in consultation with the Chair of the Employment Committee) to amend the Constitution to reflect the 2015 Regulations in the light of any subsequent advice / guidance that will be forthcoming.

3.6
At the present time, the new regulations will have little (if any) implications for Kettering Borough Council. This is because the three Statutory Officers have contracts of employment which are aligned to the current national terms and conditions which reflect the specific provisions of the 2001 regulations. Accordingly, should a situation arise where the Council needed to follow a process, it would be obliged to follow the process that is contained within the current National Terms and individual Conditions and Contracts of Employment. 
4. POLICY IMPLICATIONS
4.1 It is fair to say that the 2015 Regulations are not particularly well-drafted and remain silent on a number of key areas.  
4.2 The relevant National Conditions of Service, which are mirrored in the contracts of the statutory officers, include provisions that reflect the DIP process as set out within the 2001 Regulations.
4.3 The enactment of the 2015 regulations does not change National Terms and Conditions or current contracts of employment.
4.4 Discussions are still taking place between the two sides of the negotiating committee for the national terms and conditions of employment and clarity continues to be sought from Government on the issues relating to the Regulations.  
5. FINANCIAL RESOURCE IMPLICATIONS

5.1
None as a direct result of this report. 
6. HUMAN RESOURCE IMPLICATIONS
6.1 The key human resources implications are outlined above, with particular reference to the contractual issues.  
6.2 For any disciplinary action to be potentially fair, it remains a requirement for a full and fair investigation to take place into the alleged conduct issues. There is concern amongst employers, the LGA, and trade unions whether the new arrangements provide a proper route for this.
7. LEGAL IMPLICATIONS
7.1
Changes to the Council Constitution are required to comply with the Local Authorities (Standing Orders) (England) (Amendment) Regulations 2015.

7.2
The Executive Objection Procedure, set out in Schedule 3 to the 2001 Regulations, remains in force. So, where the Panel resolves to recommend to Council that a statutory officer be dismissed, notice will still have to be given to all members of the Executive, and the Leader then has a prescribed period to submit any objections or representations, which must be considered by Council when it considers the recommendation of the Panel.
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To report the above regulations to the Council. 




















8.	RECOMMENDATIONS





That Council resolve as follows: –


8.1	Delegate to the Council’s Head of Paid Service (in consultation with the Chair of the Employment Committee) the power to make any changes required to the Constitution to enable the provisions of The Local Authorities (Standing Orders)(England)(Amendment) Regulations 2015 to be incorporated – subject to any further clarification that is provided by the Government, or emerges from national discussions.


8.2	Acknowledge the advice provided in paragraphs 4.2 and 4.3 about the current legal position.








